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FOREWORD 

Apart from political motives there appears to be 
a serious misunderstanding about the legality of the 
independence of Rhodesia. 

It is not the purpose of this booklet to meddle 
with either British or Rhodesian politics, but to discuss 
the legal aspect of the status of Rhodesia. 

I do, however, hope that this discussion will be 
a contribution towards peace and security in a rather 
restless world. 

Pretoria, 
April, 1970. 

J. ALBERT COETZEE. 
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INTRODUCTION 

~ Rhodesian Constitutional Commission of 1968 
concludes its chapter on the constitutional 

development of Rhodesia by referring to the nego
tiations between the British and Rhodesian Govern
ments about the problem of independence. The 
Commission calls it talks "with a view to reaching 
agreement on a means by which the British Govern
ment could recognize Rhodesia's independence." 
Stated thus, the negotiations were about an accom
plished fact and that Rhodesia merely wanted the 
Mother-State to recognise this fact. But the attitude 
of the British Government was not that the talks 
were about recognising an existing fact. To the 
British Government the existing fact was that since 
the unilateral declaration of independence ("U.D.I.") 
on the 11th November 1965 the Rhodesian Govern
ment was an illegal Government, that Rhodesia was 
legally still subject to the sovereignty of the Par
liament of Great Britain, and that the negotiations 
were about granting independence to Rhodesia by the 
Mother-State - on certain conditions. From the 
Rhodesian point of view this amounted to a situation 
in which Britain could not "grant" or "give" some
thing which Rhodesia already possessed, and from 
the British point of view that Rhodesia could not 
possess something which still had to be given, or, 
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at least, that the independence Rhodesia possessed 
was usurped and would become legal only if Britain 
consented. 

In this connection we have to answer the following 
questions. (I) Is "recognition" essential to make a new 
State a legal (de jure) State? (a) Is it possible for a 
colony to separate itself unlawfully from the Mother
State and yet be a legal State? (b) Is "recognition" 
by States other than the Mother-State essential to 
make a new State which has unlawfully seceded 
frcm the Mother-State a legal State? {II) The pos
sibility of conflict between the Constitutional Law 
of the Mother-State and International Law. (Ill) 
\Vhat was the legal position of Rhodesia at the time 
of the "Tiger" and other discussions and what is 
the legal position today? 
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I. "RECOGNITION". 

(a) Unlawful Establishment of States. 

History shows that in many instances new States 
came into being by rejection of the Mother-State's 
supremacy either through the use of force (rebellion) 
or through peaceful evolution or growth of a colony, 
and that in both, rebellion and the constitutional 
development, the occurrence or process took place 
in conflict with the laws of the Mother-State. 

Outstanding examples, since the Middle Ages, of 
new States coming into being through the use of 
force, are those of the Dutch State after an 
"eighty years war" against the supremacy of Spain, 
of the British Colonies in North America when they 
became the United States of America, and of the 
Spanish colonies in South America when they fought 
themselves free from the supremacy of Spain. The 
"unilateral" declarations of independence by these 
colonies and subjects of the Mother-State and their 
use of force to implement the declarations, did not 
disqualify the new States from being legal (de jure) 
States: As Baty ("The Canons of International Law") 
puts it, the legitimacy of the establishment of a New 
State is immaterial; O'Connell ("International Law") 
points out that "provided the community is organised 
in the manner prescribed by International Law, the 
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parent's consent is not a pre-condition of its State
hood - for the parent may well be the last to 
admit hard facts . . . " Brierly ("The Law of 
Nations''), to mention one more authority, says that 
International Law "is not concerned to ask how 
the State or the Government has come into existence., 

An excellent example - to which we shall return 
further on - of rejection of the Mother-State's 
supremacy not by revolution but by peaceful develop
ment is the growth of the British Dominions to 
sovereign States with a common Head of State. 

It is easy to understand why consent or recognition 
by the Mother-State is not essential. Suppose Britain 
had up to the present time refused to consent to the 
independence of the British colonies in North America. 
Would the United States then have been an illegal 
State? This one example is sufficient to illustrate 
the absurdity of Britain's claim that her consent 
is necessary to make Rhodesia a legal State. 

This does not imply that the consent of the Mother
State is of no importance. But the importance is not 
of a legal nature. The consent of the Mother-State 
is important to eliminate all doubt that might possibly 
be felt by other States about the independence of 
the former colony because of the clarity the consent 
of the Mother-State immediately produces. 

It has even occurred that other States have recog
nised a seceded colony as a ne\\· State against the 
wish of the M other-State. Thus o ·Connell explains: 
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"Both Great Britain and the United States acted 
as if the separation of the Spanish colonies from the 
motherland was an accomplished fact even before 
there was formal recognition. The latter [the U.S.A.] 
took the view that when 'independence is established 
as a matter of fact' there is a duty to accord recog
nition. The British Government first sought inform
ation as to the factual existence of the South Ameri
can Governments, and to Spanish protests at recog
nition Canning replied that their separation was a 
fact. He conceived recognition as nothing more than 
the forming of 'recognised and established relations ,, . . . . 

The idea that in the case of Rhodesia no State 
has the right to recognise Rhodesia before Britain, 
the Mother-State, has consented, must be emphatically 
repudiated. To recognise Rhodesia, there are certain 
pre-requisites, but consent of the British Government 
or British Parliament is not one of them. 

One of the legal rules Is that when a colony secedes 
from the Mother-State, the new State should not be 
recognised too soon by other States. As Oppenheim 
("International Law") remarks, "an untimely and 
precipitate recognition as a new State is more than 
a violation of the dignity of the Mother-State. It is 
an unlawful act, and it is frequently maintained that 
such untimely recognition amounts to intervention," 
and Brierly: " . . . a premature recognition of the 
independence of the revolting part would be an 
unwarrantable intervention in the internal affairs 
of the other State" [The Mother-State]. 
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On the other hand, as Brierly points out, "mere 
persistence by the old State in a struggle which has 
obviously become hopeless, is not a sufficient cause 
for withholding it" [recognition] . According to 
Oppenheim other States may recognise a seceded 
colony as a new State when it is clear that the 
new State has been securely and permanently estab
lished, which is indicated "either in the fact that the 
revolutionary State has utterly defeated the Mother
State, or that the Mother-State has ceased to make 
efforts to subdue the revolutionary State, or even 
that the Mother-State, in spite of its efforts, is 
apparently incapable of bringing the revolutionary 
State back under its sway." According to Baty "the 
new State needs only to exclude the old Government 
from some definite area beyond reasonable hope of 
return." Hall ("International Law") states: "A mere 
pretension on the part of the formerly sovereign State, 
or a struggle so inadequate as to offer no reasonable 
ground for supposing that success may ultimately be 
obtained, is not enough to keep alive the rights of 
the [mother] State, and so to prevent foreign coun
tries from falling under an obligation to recognise 

as a State the community claiming to have become 

one." Lawrence ("A Handbook of Public Inter

national Law") says that "no just ground of offence 

is given to any State from which it [the revolting 

part] may have revolted, if it 

(a) Has an organised Government, carried on in 
civilised fashion, and capable of dealing with 
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other States in the manner prescribed by Inter
national Law. 

(b) Possesses a fixed territory. 

(c) Has actually or virtually brought to an end 
in its own favour the contest between itself 
and the parent State." 

(b) Recognition by other States. 

We have so far not considered the question whether 
recognition by other States is essential to make a 
seceded colony like Rhodesia a legal State but merely 
whether other States have the right to recognise the 
new State without the consent of the Mother-State. 

Let us now consider the question whether recog
nition by other States js essential to make the new 
State a legal (de jure) State. 

Oppenheim says such recognition is essential. To 
his reasoning a new State must become a member 
of the "Family of Nations" to become a "person" 
in International Law. "As the basis of the Law of 
Nations is the common consent of the civilised 
States," he says, "statehood alone does not imply 
membership of the Family of Nations. Those States 
which are members are either original members 
because the Law of Nations grew up gradually 
between them through custom and treaties, or they 
are members as having been recognised by the body 
of members already in existence when they were 
born. A State is, and becomes an International 
Person through recognition only and exclusively." At 
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the same time, however, he states that "International 
Law does not say that a State is not in existence 
as long as it is not recognised, but it takes no notice 
of it before its recognition." 

What, may we ask, is the legal position of a State 
like Communist China with its subjects running into 
hudr.eds of millions, with an established Government 
1nd demarcated territory? Does International Law 
take no notice of Communist China because this 
State is not accepted by the HFamily of Nations"' 
There can be no doubt that the principles and rules 
Jf International Law are applicable also to the 
status and policies of Red China and that this State 
is expected by the "Family of Nations" to conform 
to International Law. Oppenheim's idea that recog
nition is essential to the legality of a State cannot 
survive the test of international reality. 

Not only is the term "Family of Nations" (by 
:vhich a State must, according to Oppenheim, be 
accepted to become a "person" in International Law), 
some\\·hat vague, because recognition is not always 
accorded by every State in the world (as illustrated 
in the case of Israel, refused recognition by the Arab 
States), but in recent times to the "Family of Nations" 
was added an overwhelming number of new States 
\Vhose immature ideas about international rights and 
obligations, especially the right of non-interference 
and the obligation against Terrorists, influence inter
national policy to such an extent that the "common 
consent" of the States organised in the United Nations 
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cannot always stand the test of this organisation's own 
Charter or the objective and fundamental principles 
of International Law established in the course of cen
turies by civilised States. 

The weight of authority is indeed to the effect that, 
though of great importance from the point of view 
of international policy and especially international 
commerce, recognition is not essential from the point 
of view of International Law. Brierly ("The Law of 
Nations") points out "that the doctrine would oblige 
us to say that an unrecognized State has neither 
rights nor duties at International Law, and some of 
thf. consequences of accepting that conclusion might 
be startling. We should have to say for example, 
that an intervention, otherwise illegal, would not be 
illegal in Manchukuo, vr that if Mancbukuo were to 
be involved in war, she would be under no legal 
obligation to respect the rights of neutrals." He 
concludes that "non-recognition may certainly make 
the enforcement of rights and duties more difficult 
than it would otherwise be, but the practice of States 
does not support the view that they have no legal 
existen~ce before recognition. The truth seems to 
be that the granting of recognition to a new State 
is a political rather than a legal act. It does not 
bring into legal existence a State which did not exist 
before, and a State may exist as a State without 
being recognized." He also states that "in practice, 
and more especially in recent years, non-recognition 
dces not always imply that the existence of the 
unrecognized State is a matter of doubt. States have 
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discovered that the granting or withholding of recog
nition can be used to further a national policy . . ." 
Perhaps it is not out of place here to mention the 
conditions of Black majority rule Britain's "national 
policy" demands of Rhodesia in exchange for recog
nition. 

There is no need for an extensive discussion 
of the absurdity of subjecting the legality of a State's 
existence to the subjective and opportunistic political 
motives of "recognition," which, as Brierly remarks, 
vvould result in a "legal curiosity" when the status 
of a State recognised by State A but not by State B 
would be "both an 'international person' and not 
an 'international person' at the same time." We refer, 
however, in conclusion, to Pitt Cobbett's "Leading 
Cases on International Law," O'Connell's "Inter
national Law" and Baty's "The Canons of Inter
national Law." 

Pitt Cobbett: "It is sometimes suggested that 
recognition by other States is necessary before a 
State can be regarded as an international person or a 
subject of International Law," and he comes to the 
conclusion that "so long as a political community 
possesses in fact the requisites of statehood, formal 
recognition would not appear to be a condition 
precedent to the acquisition of the ordinary rights and 
obligations incident thereto ... . " 

O'Connell: ·'New States come into existence as 
legal persons when the conditions of International 
Law respecting personality are fulfilled. Recognition 
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is subsequent to the legal fact of existence; it is 
acknowledgement of that fact, coupled with an admis
sion of the relevant legal consequences. It does 
not affect the inherent faculties of the new entity 
but only the facilities available to it for their 
exercise .. . The Convention of Montevideo of 1933 
was consistent with early tradition. It proposed that 
'the political existence of the State is independent 
of recognition by the other States' and 'the recog
nition of a State merely signifies that the State which 
recognises it accepts the personality of the other, 
with all the rights and duties determined by Inter
national Law.' When the United States recognised 
Israel in 1948 this was stated to be 'a practical step 
in recognition of realities'." [The persistent refusal 
of the Arabs to the present day to recognise the State 
of Israel naturally does not destroy the legality of that 
State but must be regarded as a mere refusal to recog
nise "realities."] 

Baty: "The Principle of De Facto Control. The 
principles governing the law of Recognition of new 
States and new Governments have been thrown into 
a highly unsatisfactory condition by the recent in
vention of what is called "de jure" recognition. 

Nothing was better settled as a principle of the Law 
of Nations than this, that there was and could be 
no question of jus in the matter . . . The test of 
the existence of a new State or Government was a 
purely objective one, therefore. It turned on a 
simple matter of fact which any one could establish; 
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was there in a given territory a person or body of 
persons who were supreme throughout its extent? 
If there was, then there existed a State and a Govern
ment - provided only, that if another State or 
Government had previously ruled the territory in 
question, that State or Government should have 
practically given up the effort to retain it by force 
... Much misconception prevails concerning "recog
nition/' As its name implies, it is oniy evidence of 
the existence of the State or Government. It does not 
create it. Extraordinary confusion would arise if it 
did. It would become necessary to inquire whether 
"recognition" by a single country could confer the 
boon of international existence on another . . . If 
we say that it exists quoad the recognizing State, 
we introduce an infinite series of metaphysical puzzles, 
and we commit a gross solicism. Either a State 
exists or it does not; the opinions of other people 
on the subject do not alter the fact. Possibly, in a 
given case, some may hold a correct opinion, and 
some an incorrect one, but the fact itself is indepen
dent of their will. To make the existence of a State 
dependent on the desire of another that it should 
exist is to deny the very basis of International Law 
... We have, then, a simple and objective system. 
The existence of a State or Government depends 
in principle, not on the varying and fluctuating 
desires and impulses of its neighbours, but on a fixed 
and ascertainable fact ... " 

It is, therefore, the de facto (factual) position of 
the new State that is decisive. It is the de facto 
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independence of the ne·w State as reasonably per
manent that constitutes it a "person" in International 
Law - a de jure State. The legality of Rhodesian 
independence is, therefore, determined neither by 
Britain's consent nor by the recognition accorded by 
other States, but by the reality of the existence of a 
Rhodesian State, free from British control, with a 
probability of permanency. 
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11. ADAPTATION TO INTERNATIONAL LAW. 

(a) Conflict between Constitutional Law and Inter
national Law. 

It is understandable that when a colony separates 
itself from the authority of the Mother-State - either 
by force or through peaceful development - the 
process of separation may for a shorter or longer 
period be in conflict with the laws of the Mother
State, because as Montagu remarks in his introduc
tion to Bentham's "A Fragment on Government," 
"the legal formula is rigid whilst the political fact is 
mutable" and "Things change fast whilst names 
change slowly." The seceding colony is the "thing" 
which changes fast, the "political fact" which is 
"mutable" and the law of the Mother-State with 
regard to the seceding c0lony is the "legal formula" 
which is "rigid," is the "name" which changes slowly. 
Let us be reminded of O'Connell's remark that 
"the parent may well be the last to admit hard facts." 

When a colony has liberated itself from the control 
of the Mother-State, there usually elapses some time 
before the law of the Mother-State has been adjusted 
to the changed political fact of the independence 
of the new State. When sooner or later this adjust
ment takes place, it is sometimes regarded as a 
"granting" of independence by the Mother-State to 

20 

www.rhodesia.me.uk 



the former colony, whereas a mere adaptation of the 
Mother-State's Constitutional Law to the reality of 
International Law is brought about. Thus there will 
for a time- until the adjustment has been completed 
-- be a conflict between the law of the Mother-State 
and International Law with regard to the former 
colony. 

Let us illustrate this \vith examples of liberation 
both by rebellion and constitutional development. 

(b) Rejection by Revolution. 

After the American colonies of Great Britain had 
fought themselves free in the American War of 
Independence in the 18th century, some time elapsed 
before the "Act of Renunciation" was passed by the 
British Parliament and only when this Act was passed 
did the American State, according to British law, 
cease to be ~ubject to British supremacy, although 
in the meantime the United States had become a 
de jure State in International Law. The Spanish 
colonies in South America fought themselves free 
from Spain at the beginning of the 19th century, but 
long after they had become independent and had 
even been recognised as independent by other States, 
they were still, according to Spanish law, subject to 
the supremacy of Spain - in ·conflict with Inter
national Law. This had also previously happened in 
the case of the Netherlands after these provinces 
had ceased to be subject to Spain and had become 
an independent State in International Law. Spanish 
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law was "rigid" whilst the political fact of the Dutch 
provinces and of the South American colonies was 
"mutable." In the meantime, however, Spanish law 
conflicted with International Law. 

The same applies to the German Cantons of Swit
zerland, which remained subject to Germany accord
ing to German law during a considerable period after 
they had become part of the independent Swiss 
Republic in International Law. 

Whenever there was such conflict between the law 
of the Mother-State and International Law with 
reference to a former colony, it was International 
Law that prevailed and the adjustment was not an 
adaptation of International Law to the Constitutional 
Law of the Mother-State, but the opposite: The 
Constitutional Law of the Mother-State had to be 
brought up-to-date with International Law. Why? 
Because the independence of States is not determined 
by the Constitutional Law of any particular State but 
by International Law. It would be absurd to suppose 
that the sovereignty of, say France, or Holland, 
depended on the law of, say Denmark or Great 
Britain. 

(c) Rejection by Evolution. 

With regard to the legal position of Rhodesia it 
is important to note that, when a decision has to be 
made about the independence of Rhodesia, here also 
it is International Law that decides and not the Con
stitutional Law of any particular State. 
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Where a colony has become independent through 
rebellion, the independence is easy to understand, 
because the contest is dramatic and the end of it 
dramatically obvious. But when rejection of the 
Mother-State's supremacy takes place through a 
pe~ceful, constitutional "outgrowing" of the supre
macy, the process is not so noticeable - especially 
because in this peaceful process of constitutional 
growth independence finally takes the form of what 
is termed in International Law a "Personal Union" 
- a union of independent States with the same 
person as Head of State: The colony becomes a 
separate independent State with the Mother State's 
Head of State as its own Head of State and this is 
a cause of doubt to many within and without the 
State as to its independence, especially when the 
subjects of the State are called subjects of the Head 
of State - a fiction, for, as Hall says ("International 
Law"): "International Law no longer recognizes a 
patrimonial State. A country is not identified with 
its sovereign. He is merely its organ for certain 
purposes." (In this way there remained the fiction 
that the Rhodesians were "Her Majesty's subjects." 
Of course the same fiction continues in the British 
Empire where the legal sovereign is not a King 
or Queen, but Parliament, consisting of the House 

of Commons, the House of Lords and the King 
or Queen). 

When, however, the new State has severed its 
connection with the common Head of State, vague-
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ness and doubt about its independent existence and 
own State-identity are eliminated. 

Especially in the case of peaceful constitutional 
growth the "legal formula" remains rigid for a con
siderable time whilst the "political fact" outgrows it. 
A clear examvle of such non-dramatic rejection of 
the Mother-State's authority and at the same time 
an example somewhat similar to the Rhodesian 
position, is the already mentioned case of the British 
Dominions. As colonies with "Responsible Govern
ment" they ruled themselves, but according to British 
Constitutional Law their Parliaments were subject to 
the Imperial Parliament and the Colonial Laws Valid
ity Act (1865) of the Imperial Parliament made all 
laws passed by Colonial Parliaments invalid if they 
happened to be repugnant to a law of the Imperial 
Parliament. In spite of this supremacy of the Impe
rial Parliament in British Constitutional Law, how
ever, the constitutional growth of some of them (the 
so-called "Dominions") was such that Oppenheim 
stated in 1928 that they had achieved a position in 
International Law and the Family of Nations. Their 
independent status even functioned to che extent that 
externally (1) they were independently represented at 
international conferences and enjoyed separate mem
bership of international organisations and bodies, (2) 
acted independently in ~oncluding treaties with other 
States and (3) had their own diplomatic relations with 
other States. 

In· this development Canada played an important 
part, but after Gen. Hertzog became Prime Minister 
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of the Union of South .A.frica in 1924, he urged the 
British Government to eliminate all doubt about the 
independence of the Dominions. In 1925, for instance, 
he wrote to the British Secretary for the Colonies, 
Mr. L. S. Amery: "It is well to remember that there 
is nothing of which the Dominions are so proud 
as their freedom; and for the same reason there is 
nothing for which they are more sincerely grateful 
than any evidence, whatever it may be~ of actual 
recognition of their freedom," and in 1926: "We 
must face the fundamental facts of the Dominions' 
independent status and make those facts known to the 
world." In 1926, when the Colonial Laws Validity 
Act was still in force with regard to the Dominions, 
limiting their legislative authority, the. Imperial Con
ference declared: "They [Great Britain and the 
Dominions] are autonomous communities within the 
British Empire, equal in status, in no way subordinate 
one to another in any respect of their domestic or 
external affairs, though united by a common alle
giance to the Crown, and freely associated as members 

of the British Commonwealth of Nations." In the 

South Mrican Parliament the Prime Minister (Gen. 

Hertzog) later interpreted this declaration as a clear 
recognition of the sovereign independence of the 

Dominions. In 1930, while the Colonial Laws 

Validity Act was still according to British Con

stitutional Law effective for the Dominions, Gen. 

Smuts, addressing the Empire Parliamentary Asso

ciation in London, warned that "according to the 
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present situation, as it was defined in 1926 at the last 
Imperial Conference, the parliamentary sovereignty 
oi Great Britain is gone; the Dominions now enjoy 
an equal parliamentary and legislative status [with 
Great Britain], and they are all equals, equal in 
authority in every respect before the law." [The em
phasis is mine]. What law other than International 
Law could this have been in 1930, a year before 
the Statute of Westminster (1931) revoked the Colonial 
Laws Validity Act with regard to the Dominions and 
brought British Constitutional Law up-to-date with 
the status of the Dominions? 

The fact is that in their development the Dominions 
had outgrown the British Constitutional Law "for
mula" and that the "rigid" British legal "formula" 
had to be adjusted to the reality of the status of 
the Dominions in Intentational Law. 

But until the Statute of Westminster had been 
passed by the British Parliament, British courts would 
have had to declare any law of a Dominion which 
was repugnant to a law of the British Parliament 
null and void. In other words, in spite of the fact 
that the Dominions had already been recognised as 
independent by Britain in the Imperial Conference 
declaration of 1926, British courts would for several 
years thereafter have had to apply the Colonial 
Laws Validity Act, because as Oppenheim remarks: 
"English statutory law is absolutely bind·ing upon 
English courts, even if in conflict with International 
La " w . . . 
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It is, therefore, quite possible that in the case of 
Rhodesia the "illegal" Government and status of 
Rhodesia are "illegal" only in British Constitutional 
Law which may have become out-of-date with regard 
to the reality of Rhodesia's status in International 
Law. 

Just as in the case of rebellion and the use of force, 
the method employed in or the legitimacy of the 
establishment of independence is immaterial, so in the 
rejection of the supremacy of the Mother-State 
through peaceful "outgrowing" of that supremacy 
by the colony, the method employed or the legitimacy 
of the rejection is irrelevant. 

With the foregoing as background, let us now 
attempt to evaluate the )~gal status of Rhodesia. 
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Ill. LEGAL REALITY OF THE RHODESIAN 
STAlE. 

(a) Constitutional Growth. 

The constitutional growth of Rhodesia may be 
briefly described as follows: 

1. Government by the British South Africa Com
pany under Royal Charter, 1889-1923. 

2. "Responsible Goverament," 1923-1961, i.e. self
government, with certain reservations. 

3. Part of the Federation of Rhodesia and Nyassa
land, 1953-1963. 

4. A new Constitution since 1961 for Southern 
Rhodesia (the present Rhodesia): Responsible 
Government with more power, about which the 
Rhodesian "Constitutional Commission" of 1968 
reports inter alia: "Between 1958 and 1961 there 
was a prolonged series of negotiations between 
the Southern Rhodesia Government and succes
sive Secretaries of State for Commonwealth 
Relations, the purpose of which was to secure 
for Southern Rhodesia the greatest measure of 
autonomy compatible with her position as a 
constituent territory of an independent Federal 
State. In particular, one object . . . was to 
secure the removal of the c0nstitutional powers 
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. . . which could be exercised by the British 
Government. These negotiations culminated in 
the introduction of the 1961 Constitution. The 
proposals for this Constitution which were set 
out in the . British Government's White Papers 
Cmnd. 1399 and 1400 - were accepted by the 
Rhodesian electorate at a referendum." 

The report continues: "In the period between 1935 
and 1953 the Prime Minister of Southern Rhodesia 
was regularly invited to attend meetings of Prime 
Ministers of what was then called the British Empire. 
In tE.e Federal decade the Federal Prime Minister 
attended the conferences of Commonwealth Prime 
Ministers. 

"Even before the Federation dissolved the date of 
Nyassaland's independence, (6th July, 1964) had been 
announced and Northern Rhodesia (the present Zam
bia) was on the threshold of full internal self
government with the reasonable expectation of inde
pendence at an early date. 

"The British Government however refused to grant 
independence to Southern Rhodesia and the Common
wealth Prime Ministers refused to accord the Rhode
sian Prime Minister a seat with them at their 
periodical Conferences. A protracted series of 
meetings between the Rhodesian and British Ministers 
took place in the years 1964 and 1965 but successive 
British Governments refused to concede independence. 

"It is now a matter of history that during the 
years 1963-5 the British Government could not be 
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persuaded to agree to make the changes to the 1961 
Constitution necessary to confer complete independ
ence on Rhodesia. As a result the Rhodesian Gov
ernment declared the nation's independence on the 
11th November, 1965, and introduced a new Consti
tution . .. 

"Subsequently there were meetings between 
Rhodesian and British Ministers, with a view to 
reaching agreement on a means by which the British 
Government could recognize Rhodesia's independence. 
These negotiations culminated in a meeting between 
the two Prime Ministers on board H.M .S. Tiger 
in December, 1966. Certain proposals for a new 
constitutional framework for Rhodesia were formul
ated and a measure of agreement was reached on 
these. (These proposals are now commonly known 
as the "Tiger" proposals). The negotiations, however, 
broke down as the Rhodesian Government refused 
to accept the British Government's terms for imple
menting these "Tiger" proposals. Further attempts 
at a settlement between the two Governments have so 
far not been fruitful." 

5. After receiving a mandate through a referen
dum the Rhodesian Government in March, 1970, 
declared Rhodesia a Republic, which resulted in 
breaking the connection with the common Head 
of State (the Queen of Great Britain, etc.). This 
change was labelled by the British Government as 
but another "illegal" act. Britain withdrew her 
representatives from Rhodesia and called upon 
other States to do the same; the Republic of 
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South Africa and Portugal ignored the British 
request, but the U .S.A. and others complied. 

(b) Importance of the 1961 Constitution. 

The legal status of Rhodesia was considered care
fully by the Rhodesian Appeal Court in the so-called 
"Constitutional Case" at the beginning of 1968 and 
in further cases which followed in the same year. 

In the Constitutional Case it was argued that the 
"continued detention" of one Daniel Madzimbomuto 
and the detention of one Leo Baron under the 1965 
Constitution were invalid hecause the emergency regu .. 
lations issued under that Constitution were invalid 
since the Constitution itself was illegal. 

In his very interesting judgment the Chief Justice, 
Sir Hugh Beadle, stated inter alia that the provision 
in the 1961 Constitution enabling the Rhodesian 
legislature to make laws having extra-territorial oper
ation "is not compatible with what may be called 
'Colonial Status'," and, referring to Professor de 
Smith's opinion that Southern Rhodesia under the 
1961 constitution was 'in a constitutional position 
not significantly different from that of a Dominion 
in, say, 1918', remarks that "the Dominions did not 
have the power to legislate extra-territorially until 
they were expressly given this power by s.3 of the 
Statute of Westminster, 1931 . . . To this extent, 
therefore, Southern Rhodesia possesses internally, 
perhaps greater political autonomy than did the 
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great Dominions before the Statute of Westminster. 
The internal independence of Southern Rhodesia is 
further entrenched by the public recognition by the 
United Kingdom Government in the White Paper 
(Command 1399) that the Parliament of the United 
Kingdom will not legislate for a matter within the 
competence of the Southern Rhodesian Legislature 
except with the consent of the Southern Rhodesia 
Government. This, of course, covers legislation 
amending the Constitution itself, as it is within the 
competence of the Southern Rhodesia Legislature 
to amend all the sections of the Constitution, save 
those specified in s.lll. (See Professor de Smith, 
op cit., p. 43, and authorities there cited). It may 
be said, therefore, that before the Declaration of 
Independence Southern Rhodesia had for all practical 
purposes complete internal independence. 

"The internal autonomy of Southern Rhodesia 
is further enhanced by s.l of the British Nationality 
Act, 1948, the Ielevant portions of which read: 

"1.- (1) Every person who under this Act is a 
citizen of the United Kingdom and Colonies or 
who under any enactment for the time being in 
force in any country mentioned in subsection (3) of 
this section is a citizen of that country shall by 
virtue of that citizenship have the status of a 
British subject. 

2 . . . 

3. The following are the countries hereinbefore 
referred to, that is to say, Canada, Australia, New 
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Zealand, the Union of South Africa~ Newfoundland, 
India, Pakistan, Southern Rhodesia and Ceylon." 

"It must be remembered that this Act was passed 
after the Statute of Westminster was passed, and here 
Rhodesia is treated in exactly the same fashion as a 
fully independent Dominion, and not as a "Colony." 
By Act 13 of 1949 Southern Rhodesia passed a 
reciprocal Act in terms of s.l (1) of the British Act. 
Southern Rhodesia thus, like any independent Domi
nion State, has full power to make its own laws for 
conferring Rhodesian citizenship, the conferring of 
which citizenship automatically makes the person 
concerned a British subject; and in this respect 
Southern Rhodesia possesses powers identical to those 
possessed by the United Kingdom herself. 

"Externally also in many ways Southern Rhodesia 
was treated as an independent State. She had, as I 
have pointed out, the power to legislate extra-ter
ritorially, and she could issue her own "Letters of 
Citizenship" which gave British nationality, in the 
same way as any fully independent Dominion could. 
She could enter into trt!aties with foreign countries, 
subject only to the United Kingdom's limited power 
of disallowance preserved in s.32 . . . She was in 
her own right a member of such international 
organizations as the World Health Organization and 
the General Agreement on Trade and Tariffs." 

The Chief Justice then comes to the following 
conclusion: ,Under the 1961 Constitution, therefore, 
there was a transfer, not merely of l~egislative power, 
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to Southern Rhodesia, but in addition a transfer of 
governmental power, and the United Kingdom had 
not the right to revoke these powers. The effect of 
the 1961 Constitution was to give Southern Rhodesia 
a measure of self-govert1ment almost amounting to, 
but just falling short of, full independence. Full 
independence required a further Act of the United 
Kingdom Parliament, a pp lying the provisions of the 
Statute of Westminster to Southern Rhodesia." 

As already explained the Dominions enjoyed full 
independence in International Law before the Statute 
of Westminster purported to make them independent, 
and that this Statute merely brought British Con
ititutional Law up-to-date with the status of the 
Dominions in International Law as pre·viously 
"defined" (Gen. Smuts) by the Imperial Conference 
of 1926 and as it existed for instance in 1918. From 
the British Constitutional Law point of view, a further 
Act of the British Parliament applying the provisions 
of the Statute of Westminster might have been neces
sary to make Southern Rhodesia fully independent, 
but from the point of view of International Law, the 
declaration of the 1926 Imperial Conference was after 
the dissolution of the Federation in 1963 applicable 
also to Southern Rhodesia as being a Dominion "in 
no way subordinate," in any respect of her "domestic 
or external affairs," i.e. a sovereign State. 

The Chief Justice distinguished between internal 
and external sovereignty and concluded that "South
ern Rhodesia's constitutional position before the 
revolution may be described with sufficient accuracy 
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by saying she enjoyed internal sovereignty and also 
a large measure of external sovereignty . . . " But 
is there such a difference? What is sovereignty in 
connection with the State? It is simply, as Montagu 
puts it (in his introduction to Bentham's "A Fragment 
on Government") "the de facto governing power in 
the community." Sovereignty is, with reference to 
the State, supreme rule over subjects and, in the 
modern State, over its subjects as associated with its 
territory; and this ruling over subjects is internal. 
The so-called "external sovereignty" is merely the 
external functioning of the (internal) sovereignty of 
the. State in external (international) affairs or relations. 

Still evaluating the 1961 Constitution, we should 
take notice of the Rhodesian Appeal Court judgment 
(No. A.D. 29/68) after the prerogative of mercy had 
been exercised by the Queen (on the advice of her 
British Ministers), commuting the death sentences of 
two murderers: The Chief Justice stated that the 1961 
Constitution, granted to Rhodesia by statute, "specific
ally vested the pcwer of exercising clemency in the 
Rhodesian Ministers, and thus divested the Crown 
in the United Kingdom of this power," and "the 
United Kingdom has not possessed this power in 
Rhodesia since 1961, because under the 1961 Con
stitution Rhodesia was granted full internal sove
reignty, and her Government alone could exercise 
the prerogative of mercy." The Chief Justice pointed 
out that the exercise of the prerogative of mercy 
was "the decision of the United Kingdom Government 
alone, and that Her Majesty is quite powerless in 
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the matter, but must act on the advice of her 
Ministers." 

This judgment illustrated the very important fact 
that already in conformity with the 1961 Constitution 
the Queen was expected to act as Head of the 
Rhodesian State, advised by her Rhodesian Ministers. 

The British Government by means of exercising 
the prerogative of clemency attempted to demonstrate 
British sovereignty over Rhodesia, but the result 
\Vas the very opposite- that the whole matter demon
strated Britain's loss of control over Rhodesia, for 
the murderers were duly hanged on the Rhodesian 
Government's instruction in spite of the British 
Government's exercise of clemency in their favour. 

One must, therefore, conclude that. Rhodesia was 
before its declaration of independence in 1965, an 
equal of the sovereign British Dominions by authority 
of its 1961 Constitution with the only difference that 
as a member of the Federation its external function 
was exercised by the Federal Government until with 
the dissolution of the Federation in 1963 that function 
was added or restored to her sovereignty, that the 
declaration of independence made no difference to the 
already existing fact of her sovereign independence but 
merely confirmed and publicised it to the world, and 
that the 1965 Constitution brought the Constitutional 
Law of the Rhodesian State into harmony with the 
State's position in International Law in the same way 
as happened with South African Constitutional Law 
when in 1934 the South African Status Act declared 
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the Union of South Africa to be a "sovereign inde
pendent" State. Neglect or refusal on the part of 
Britain to conform by an Act of Parliament to the 
sovereign status of Rhodesia in International Law 
as the Mother-State had done in the Statute of West
minster with regard to the other Dominions after 
the declaration of the 1926 Imperial Conference, 
was no fault of Rhodesia and made no difference 
to the already existing status of Rhodesia. 

Too much importance appears to have been attached 
to a more or less sensational "Unilateral Declaration 
of Independence" ("U.D.I.") on the 11th November 
1965 as the date of a "revolution." The position 
is rather that of "evolution" than "revolution" and 
that Rhodesia enjoyed self -government to a large 
extent since the granting of Responsible Government 
in 1923, made complete in the Constitution of 1961 
when this Constitution became the Constitution of 
Rhodesia without the federal complication upon the 
dissolution of the Federation of Rhodesia and Nyassa
Iand in 1963. 

When, therefore, judging the status of Rhodesia 
to-day the period under consideration is much longer 
than that which started with the public confirmation 
of that status on the 11th November 1965. This 
means that without the 1961-1963 part of the Federal 
"interlude" (1953-1963) when Rhodesia could not 
function fully and completely, Rhodesia's independ
ence exists already in the vicinity of seven years as a 
fact. 
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In the same way, the change to a Republican form 
of Government in March 1970 was no "illegal'~ act 
or "revolution": As a sovereign State Rhodesia has 
the right to change her form of Government, as 
was done by South Africa in 1961 when the Union 
became a Republic. 

The Chief Justice, after quoting various authorities, 
amongst whom Bryce ("Studies in the History of 
Juris prudence") to the effect that "Sovereignty de 
facto, when it has lasted for a certain time and shown 
itself stable, ripens into Sovereignty de jure," and 
after considering, and dismissing, "recognition" as 
essential, continued: "It will be seen that the defini
tion of de facto and de jure governments which I 
have adopted, contains two parts. The first part 
requires that a regime should be "in effective control 
over the territory'' and this requisite is common to 
both a de facto and a de jure government. The 
second part of the definition deals with the likelihood 
of the regime continuing in "effective control." If 
it "seems likely" so to continue, then it is a de facto 
government. When, however, it is "firmly estab
lished," it becomes a de jure government. The differ
ence between the two types of government is the 
degree of certainty with which one can predict the 
likelihood of the regime continuing in "effective 
control." The difference between the two types 
of government may be narrowed down to the differ
ence between "seems" likely and "is" likely, because 
a government which "is" likely to continue in effective 
control could be said to be "firmly established!' The 
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duference here then is the difference between "seems" 
and "is," a difference purely of the degree of certainty 
with which the future can be predicted." 

Let us corn pare with this distinction between 
"seems likely" and "is likely," made by the Chief 
Justice, Oppenheim's statement of the rule that, 
when the Mother-State "is apparently incapable of 
bringing the revolutionary State back under its sway" 
the new State may be recognised. "Is apparently 
incapable" has for all practical purposes the same 
meaning as "seems" incapable. 

(c) Independence Firmly Established. 

Nevertheless, in the case of Rhodesia it is not even 
necessary to worry about such a minute (hair
splitting?) difference in degree, becaus~ her inde
pendence has continued over several years, since 
1963, equal to the independence of a Dominion -
until in 1970, after a referendum in the previous year 
which proved beyond all doubt that sanctions had 
no negative but rather an encouraging political effect 
on Rhodesians towards maintaining their independ
ence, the connection with the common Head of State 
was severed by the proclamation of a Republic. 
Since 1968, when the Chief Justice found that "all 
the indications are that the present Government is 
as firmly entrenched as ever," another two years 
have elapsed with the same indications for the future. 
In 1968 the Chief Justice stated: "Perhaps the 
most pertinent evidence of all, however, is the 
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fact that more than two years have elapsed since 
the Declaration of Independence; and, as I have said, 
the present Government is still in effective control. 
It is here that events speak eloquently. Nothing 
succeeds like success . . . The longer the present 
Government remains effectively in control, so much 
more likely is it that it will continue indefinitely to 
remain in such control." By this he did not mean 
that a mere internal change of Government would 
destroy the "effective control," for he emphasized 
that to destroy that effective control, it "is the new 
constitution which must be overthrown, not merely 
the persons who govern by virtue of it." And, as he 
explained, the overthrow of the constitution was not 
attempted by military action - for Britain had con
sistently ruled out the use of force - but by the 
application of economic sanctions, in connection with 
which he stated: "The mere fact that sanctions might 
do great harm to the economy does not necessarily 
mean that they will have the political result desired. 
There are many examples in history of a country's 
economy being reduced to dire straits without this 
causing an internal revolution or an unconstitutional 
change in the Grundnorm of the country con-

d " cerne .. . 

In view of the Terrorist threat to the lives and 
property of both Whites and Blacks in Rhodesia, 
and generally with a view to self-preservation, one 
must expect that sanctions, although causing hard
ship, will continue to fail in the political objective 
of forcing the Rhodesian State to capitulate. 
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So far economic sanctions have even failed in the 
economic, as distinct from the political sphere, as is 
shown by the "Economic Survey" of Rhodesia, 1969. 
"Economic growth during 1968," says the Survey, 
"was well in excess of the 3 per cent growth rate 
\Vhich was forecast in the Economic Survey of 1967. 
The growth was sustained in the face of adverse 
weather conditions and more severe external trade 
sanctions." And, according to "Rhodesian Com
mentary" of March, 1970, "the outlook for Rhodesia 
in the 1970's is one of sustained growth and 
unbounded opportunities." 

(d) A De Jure State. 

Looking at the de facto position of Rhodesia five 
years· after her declaration of independence and seven 
years after that independence culminated in Domi
nion Status with the dissolution of the Rhodesian 
Federation, we must accept that the point has been 
reached where the Mother-State "in spite of its 
efforts, is apparently incapable of bringing [Rhodesia] 
back under its sway" (Oppenheim), where the new State 
has excluded the Mother-State "from some definite 
area beyond reasonable hope of return" (Baty), where 
the new State (Rhodesia) has "virtually brought to 
an end in its own favour the contest between itself 
and the parent State" (Lawrence), where "a mere 
pretence on the part of the formerly sovereign State, 
or a struggle so inadequate as to offer no reasonable 
ground for supposing that success may ultimately 
be obtained" (Hall) prevails and where "mere per-
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sistence by the old State in a struggle which has 
obviously become hopeless" (Brierly), is not a suffi
cient cause for withholding recognition - in other 
words that .Rhodesia's sovereignty de facto has 
"ripened" into sovereignty de jure (Bryce). 

Moreover, there is such a thing as "tacit consent" 
and recognition by implication in International Law 
- by exchanging diplomats, concluding treaties and 
generally by treating a State as an international 
' 'person." This kind of recognition has already been 
given to Rhodesia by several countries, some of 
whom have now under British pressure withdrawn 
their representatives, presumably to avoid the appear
ance of indirect or tacit recognition. The Mother
State has also withdrawn her representatives from 
Rhodesia who were there not as diplomatic represent
atives but to demonstrate the British "presence" in 
Rhodesia; the result of recalling these British repre
sentatives is the opposite of what was intended, 
because the last remnant of supposed British sove· 
reignty has now been removed by Britain - thus 
indirectly recognising Rhodesian independence. 

But by implication Britain also recognised Rhodesia 
as an international "person" by handing the solution 
of the Rhodesian problem over to the United Nations 
-· by "internationalising" Rhodesia - and by 
implication the United Nations recognised Rhodesia as 
a State by accepting Britain's request, for the United 
Nations is not concerned with Colonies but with 
States. 
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Mention must also be made of the fact that in 
principle Britain and the "Family of Nations" have 
no objection to Rhodesian independence and that, 
therefore, even if sanctions succeeded in overthrowing 
the present Rhodesian Government with its policy, 
Britain - and the United Nations - would recognise 
the already established independent Rhodesian State 
(merely with an internal change of Government to 
"Black majority rule") which attitude may be regarded 
as recognition in principle. 

The use of force to achieve this mere internal 
change has been ruled out by Britain from the 
beginning of its handling of the Rhodesian independ
ence problem and when in March 1970, after the 
change of form to a Republic, a resolution was moved 
in the Security Council of the United Nations con
demning Britain for not using force against Rhodesia, 
the United States for the first time in the history 
of the United Nations, exercised her veto, and 
Britain also vetoed the proposal. 

(e) Terrorist Bases and Aggression. 

Using force against Rhodesia after her independence 
has been maintained all these years, would be a 
serious contravention of International Law and of 
the United Nations Charter, especially Chapter I, 
Article I, which reads: "The Purposes of the United 
Nations are: 1. To maintain international peace and 
security, and to that end: to take effective collective 
measures for the prevention and removal of threats 
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to the peace, and for the suppression of acts of 
aggression or other breaches of the peace, and to 
bring about by peaceful means, and in conformity 
with the principles of justice and international law, 
adjustment or settlement of international disputes 
or situations which might lead to a breach of the 
peace. (The emphasis on the word peace is mine to 
indicate the peaceful purpose for which the United 
Nations was established.) 

Rhodesia is no "threat to the peace" but a peaceful 
country with law, order and justice. There is, 
however, a threat to the peace - by those States 
which propagate military action against an established 
civilised State such as Rhodesia, or by those who 
support Terrorist activities against the Rhodesian 
State. 

The Security Council has nevertheless adopted 
a resolution to sever all diplomatic, consular, 
trade, military and other relations with the Rhodesian 
Government and to interrupt transportation to and 
from Rhodesia. This resolution against a peaceful 
State which has proved itself de jure, apart from the im
possibility of putting it completely into practice -
Zambia, one of Rhodesia's severest opponents being 
the first openly to declare her incapability of comply
ing with the non-transportation part of it and 
Botswana following the example of Zambia - is 
quite illegal and has been rejected by the South 
African Prime Minister, Mr. Vorster, as ridiculous 
and presumptuous. The British Government, after 
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studying the resolution, has announced that the corn· 
munication part of it is "neither practicable nor 
desirable." 

Any State applying the resolution \vill be com
mitting a contravention of International Law. The 
point has been reached 'vhere Rhodesia as a de jure 
independent State is entitled to the right of non
interference, as stated for example by Stowell ("Inter
national Law''): "Non-interference is the most 
important rule of International Law. To deny it, 
would be to remove from International Law the 
salutary system of territorial sovereignty and to 
deprive the principle of the independence of States 
of all meaning." 

This principle has also become applicable to active 
support for Terrorist or Guerilla invasions of Rhode
sian territory and for passive allowance of Terrorist 
ba&es and activities against Rhodesia within the 
boundaries of neighbouring States. "When the State 
is not merely negligent," says Stowell, "but actively 
foments or encourages the hostile preparations against 
it~ neighbour, such conduct amounts to war in dis
guise ... " Brownlie ("International Law and the 
Use of Force"), referring to the prohibition of 
aggression in the United Nations Charter, points out 
that "in some cases the aggressor may operate 
through irregular forces which may aid rebels or may 
carry out an intervention independently of any 
situation of civil war," and comes to the conclusion 
that "support for the activities of armed bands 
invading a State has been characterized as an 'act 
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of aggression' and 'armed attack' and as 'interven
tion in the internal affairs'." 

It is against such illegal acts that the United 
Nations according to its own Charter is called upon 
to take action as threats to the peace, and not 
against the State (Rhodesia) which is subjected to 
the aggression. 

But also mere passive negligence or incapability 
to keep its territory free from armed bands preparing 
for invasions of another State's territory, is a contra
vention of International Law. "The sovereign 
obligation in regard to the police of its territory," 
says Stowell, urequires the State to show a due and 
reasonable degree of diligence in preventing its 
territory or its flag from being used for the purpose 
of organizing an attack against a friendly State . . . 
The fitting out of hostile expeditions under the cover 
of a neighbouring flag constitutes so serious a danger 
to the security of the menaced State that International 
Law based upon international practice imposes a 
ra.ther strict interpretation of the diligence which 
is due from the sovereign in the exercise of its duties 
of police. Even when there is no suspicion of malice, 
and the government does no more than fail to show 
due diligence . . . it becomes responsible for the 
illicit acts which it has failed to prevent." If nego
tiations with the responsible State fail to put a stop 
to the menace and the menace is sufficiently serious, 
the menaced State "may act vicariously for it, by way 
of co-operation, and enter the territory for the 
purpose of putting an end to the injurious acts." 
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In this connection reference must be made to the 
British Premier's accusation that South African police 
fighting Terrorists in Rhodesia is "illegal": If, 
as Mr. Wilson maintains, Rhodesia is still a colony of 
Britain, then Britain is responsible for keeping all 
Terrorists menacing South Africa out of British 
territory, and if unable to do so as happens to be 
the case, then South Mrica is entitled to act 
vicariously for Britain to police its territory. If, 
on the other hand, Rhodesia is an inde1pendent State, 
a3 is actually the position, then the British Govern
ment has no say in the matter. With regard to an 
independent Rhodesia the South Mrican police are 
there in co-operation with the Rhodesian Government 
to keep Terrorists away from South Mrica - their 
destination. 

(f) Security and the Rule of Law. 

In conclusion, one may well ask: What is the use 
of International Law - of the Rule of Law - if the 
United Nations and individual States ignore it with 
regard to Southern Africa. This is undoubtedly a 
serious situation, but ignoring the Law is no reason 
for abolishing it or disputing its value. In every 
country in the world there are people who ignore 
the law of their country - as is witnessed by Courts 
of Law in permanent session and prisons full of 
convicts: Yet no one will argue that the Law must 
for this reason be abolished or has no value. The 
same applies to International Law. The very existence 
of States is based on International Law. What chaos 
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there would be on this earth if there were no Inter
national Law! Even with so much transgression of 
its principles and rules, it remains a corner stone of 
civilisation and stability in human relations. What 
is required in our times is not to minimise the 
importance of International Law, but to bring home 
to the world its importance for peace and security. 
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